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Decision ret Vincent J. Guest; by Robert F. Keller, Deputy
Comptroller General.

Issue Area: Federal Procurvnent of roods and Services (1900)
Contact: Office of the General Counsel: Procurement Law II.
Budget Function: General Government: Other General Government

(806)
Organization Concerned: General services Administration.
Authority: F.P.R. 1-2.406-1. Wender Presses, Inc. v. United

States, 343 F.2d. 961 (Ct. Cl. 1965). Salignan u United
states, 56 F. Supp. 505 (E.D. Penn., 1944) Kemp v. United
States, 38 P. Supp. 568 (D. Md., 1941). B-181967 (1974).

Purchaser of surplus Government vehicle3 who neither
paid for nor removed them was assessed liquidated damages of 20%
of purchase price. Claim for relief from damages was denied
vhere agency was not on notice of bidder's failure to appreciate
he voul' be held liatle for each high bid submitted.
(Author/DJU)
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DIGEST:

Claim for relief from damages assessed in
connection with sale of Government property
is denied where agency was not on notice of
bidder's failure to appreciate he would be
held liable for each high bid *ubmitted.

Mv. Vincent J. Quest seeka relief from default
charges of $1,079.40 asuessed am a result of his failure
to sake timely payments under ten contract. awarded
pursuant to Spot Bid Sale No. 3YWS-76-221, involving
the sale of surplus Govrernuent vehicles by the General
Services Aduinistratiou (GSA), Philadelphia, Pennsyl-
vanit.

Acting undir the mistaken impression that bidders
had a right of refusal respecting vehicles for which
they submlited high'bids, Mr, Gueut'bid on a large
number of vehicles and was subsequently awarded ten con-
tracts. The aggrtigzte price of the purchased vehicles
was $5,397. Mr. Guest neither made payment, nor removed
the purchased property and was assessed liquidated damages
of 20 percent of the purchase price, $1,079.40, in accord-
ance with the provisions of "Standard Form 114C, Sale of
Government Property--General Sale Terms and Conditions
(March 1974 ed.)," which states, in part:

'The Purchaser agrees that in the event
he fail to pay for the property or
rense the same within the prescribed
pertod(s) of time, the Government at its
election and upu& notice of default shall
be entitled to ra^cain (or collect) as
liquidated dansaes a sum equal to the
jLreater of (a) 202 of the purchase price
of the items(s) re to which the deifault
has occu.ced, or (b) $25, or the purchase
price of such item(s) if the purchase price
is leea than $25 * * **"
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The General Service. Aduinistration advises us that
Standard Form 114C was conspicuously posted it the salem
area and that the following statement was made by the
GSA Property harketing Specialist prior to the begin-
ning of bid mubmission:

"You are cautioned to bid only on thoue
iteas you are prepared to pay for and
remove in accordance with the terms and
conditions of this male. We have had
several instancea recently where the
successful bidder was under the false
impression that he had the option of
rejecting items awarded to hin. and that
the rejected items would automatically
go to the uecond high biddar. Such i.
not in accordance with the published
terms and conditions of sale."

Notwithstanding the poated terms of sale and the caution-
ary instructions, Kr. Guest relied on erroneous advice
and submitted bids for more items than he war prepared
to make payment.

In general, a purchauer'b unilateral mistake in
bid will not sxcuse him from a contract subseluently
awarded unless the contracting officer knew oL should
have known of the mistake. Corbin on Contracts U 610;
Wender Presses. Inc. v. UnitedQSiatea, 343 F.2d 0al (Ct.
Cl. 1965); Saligman v. United States, 56 F. Supp. 505
(E.D. Penn., 1944); Kemp v. United States, 38 P. Supp.
568 (D. Md., 1941). There is no evidence in the present
record to indicate that the contracting officer had
actual knowledge of error. As to when the contracting
officer should be charged with constructive notice of
error, the test id one of reasonablenesm; whether under
the facts of the case there were any factors which shoula
have raised the possibility of error in the mind of the
contracting officer. See Acme C -- _inz-Smaltina Comuany,
U-181967, Ausust 20, 1974, 74-2 CPD 11i. The possibility
of error must be sufficient to reasonably require the
contricting official to make inquiry, which inquiry
would lead to the requisite knowledge. See Wonder
Prveses. Inc. v. United States, supra.
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In the -nstant came, X. 'Guest's niotake relates
molely to the consequences of tVping high bidder as to a
number of iteums, not to the amwolt bid. The Government
had no apparent reasnn to request verification of the
Lid prices (see Federal Proeurenent Regulation * 1-2.406-
1 (Zd ed. 1964)), and in any event such verification
would not have revealec a remediable mistake. Further-
more, GSA advises us that the making of multiple awards
to a mingle individual is not unusual. According to
the Determination and Findiugs made by GSA in this came;

"ZaalerL will register under their own
names in lieu of the company name to
preclude the public frou knowing a
dealer is at the sale * * **"

ands

"Multiple purchaser by individuals at
our vehicle sale sare constant through-
out the year, and 121 potential bidders
had registered for this particular sale."

Thus, the fact that a nusber of awavdc were being made
to an individual bidder was not surficient to place the
contracting officer on notice of a possible mistake here.

Finally, we note that the unclaimed vehicles were
mubsequently mold for $1,028.21 less than the prices bid
by Mr. Guest. In its report to our Office, GSA points
out that, in view of the additional administrative expenses
incurred in resala, the assessed damages closely approxi-
mute the actual damages guffered by the Government.

Under the circumstances, we believe that the assess-
ment of liquidated de-agee of $1,079.40 was proper and
find no basis for granting the relief "squested.

Deputy Comptroller General
of the United States




